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I.(A) Petitioner IDENTITY 

Aaron Hulet, petitioner here and appellant below, asks this Court 

to accept review of the Court of Appeals decision terminating review 

designated in Part B, pursuant to RAP 13.4(b)(l) and (3) and (4). 

I(b) Court of Appeals DECISION 

City of Olympia v. Aaron Hulet, unpublished No. 43059-2-11 (4/15/2014), 

a copy of which is attached as an appendix 

II. ISSUES PRESENTED FOR REVIEW 

The following errors in the appellate decisions are presented for review: 

1.Is the destruction of an entire arraignment hearing and entire deferred 

prosecution hearing "significant or material" to the criminal 

defendant's appeal under RALJ 5.4? 

2. Can the incomplete docket entries, "inferences," and other 

unreliable methods employed against Mr. Hulet be used to 

reconstruct an arraignment and deferred prosecution hearing? 
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3.Does the failure to obtain a knowing and intelligent waiver of 

numerous constitutional rights violate those rights and a criminal 

defendant's right to due process when summarily convicting him of 

a crime after revocation of deferred of prosecution? 

4. Was the sentencing of Mr. Hulet defective as a result of a prior 

misrepresentation of the sentencing consequences and other defects 

when securing a deferred prosecution, misuse of a "3rd DUI" and 

"good time" and the court's use of a more stringent standard for 

determining if Mr. Hulet should qualify for the medical exception 

to confinement (RCW 46.61.5055)? 

5. Did the Court of Appeals violate Aaron Hulet's right to appeal and 

appellate due process? 
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STATEMENT OF THE CASE 

The Petitioner incorporates by reference here the statement of the 

case contained in his brief to the Court of Appeals, with a brief recitation 

of the major facts here. 

IV. REASONS WHY REVIEW SHOULD BE ACCEPTED 

The decision of the Court of Appeals is in conflict with decisions 

of the Supreme Court, the matter before the court constitutes a significant 

question oflaw under the Washington and U.S. constitutions, and the case 

involves an issue of substantial public interest that should be determined 

by this court, based upon the three factors this court considers in 

identifying substantial public interest. RAP 13.4(b)(l) and (3) and (4); and 

State v. Hunley, 175 Wn.2d 901, 287 P.3d 584 (2012)(for "substantial 

public interest" the court considers 1) the public nature of the question 

presented; 2) the desirability of an authoritative determination for the 

future guidance of public officers, and 3) the likelihood of future 

recurrence of the question. 

V.ARGUMENT 
1.Is the destruction of an entire arraignment hearing and entire deferred 

prosecution hearing "significant or material" to the criminal 
defendant's appeal under RALJ 5.4? 
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V.ARGUMENT 

1.1s the destruction of an entire arraignment hearing and entire deferred 
prosecution hearing "significant or material" to the criminal 
defendant's appeal under RALJ 5.4? 

2. Can the incomplete docket entries, "inferences," and other 
unreliable methods employed against Mr. Hulet be used to 
reconstruct an arraignment and deferred prosecution hearing? 

3.Does the failure to obtain a knowing and intelligent waiver of 
numerous constitutional rights violate those rights and a criminal 
defendant's right to due process when summarily convicting him of 
a crime after revocation of deferred of prosecution? 

RALJ 5.4 requires the court of limited jurisdiction to 

determine both whether the record is lost and whether it is significant or 

material. State v. Osman, 168 Wn.2d 632; 229 P.3d 729 

(20 1 0)( emphasis in the original). The trial court must make two distinct 

determinations when it considers materiality under RALJ 5.4. Id. 

(emphasis in the original). The trial court must determine the content of 

the lost record. Here, the trial court determined it was the entire 

arraignment and deferred prosection hearings. Second, the trial court 

entered an order that "the failure to maintain the audio recording of the 

[entire] arraignment and deferred prosecution hearings results in a 

missing record that is not significant and material." CP. 199. The court 

failed to address any violations caused from not having any "content" of 

the destroyed hearings because it was precluded by CrRLJ 7.8. See 



7/27/2011 RP. 1 

The Court of Appeals rejected the lower courts' misuse 

of CrRLJ 7.8, but found that the missing record was not substantial or 

material to the appeal. The court rejected the Supreme Court's decision 

in Osman, that RALJ 5.4 does not permit replacing a lost, material record 

by reconstructing it from other sources; the rule resolves that issue by 

granting a new trial. 

Instead, the court of appeals relied upon docket entries 

and pieces of paper that are replete with errors and omissions in violation 

of court rules and statutes and the constitution. The Court of Appeals 

rejected all of the arguments the Appellant advanced concerning the 

"arraignment hearing" by claiming they were waived by the appearance 

of counsel after the arraignment without a a written or on the record 

statement of the defects. Of course, this is a dubious method of getting 

out of a missing arraignment when the appearance occurred at a deferred 

prosection hearing which was also destroyed. 

The Court of Appeals ignored the argument that, taken 

as a whole, rather than piecemeal, the missing arraignment and deferred 

prosection would violate Article 1, section 10 of the Washington 

Constitution, since that right requires that justice in all cases is conducted 
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"openly" (not by destroying the recording of the proceeding before the 

appeal). In addition the Court of Appeals rejected the argument that: 

"The Fifth Amendment to the United States Constitution is also 

implicated as it provides in relevant part: "No person shall be ... 

compelled in any criminal case to be a witness against himself, nor be 

deprived of life, liberty, or property, without due process of law .... " 

US Const. Amend. V. The federal rights are applicable to state criminal 

proceedings by virtue of the Fourteenth Amendment. See Malloy v. 

Hogan, 378 U.S. 1, 6 (1964). Although entry into a deferred prosecution 

under former RCW 10.05.020 may not be the equivalent of a guilty plea, 

because evidentiary issues and the waiver multiple substantial 

constitutional rights are involved, the entry into a deferred prosecution 

"must be affirmative, voluntary, knowing, intelligent and on the record." 

Abad v. Cozz~ 128 Wn.2d 575, 583, 911 P.2d 376 (1996)(citing City of 

Bellevue v. Acrey, 103 Wn.2d 203, 208-09, 691 P.2d 957 (1984)). In 

Acrey, the Supreme Court held that at a minimum, the defendant must 

have been informed of "the nature and classification of the charge, the 

maximum penalty upon conviction and that technical rules exist which 

will bind defendant in the presentation of his case." Acrey, 103 Wn.2d at 

211. Here, the existing record shows that the trial court failed to 

3 



determine that there was an affirmative, voluntary, knowing, intelligent 

or on the record. The Court of Appeals also rejected the arguement that 

Abad v. Cozza requires an arraignment and deferred prosecution hearings 

to be conducted "on the record ... a term of art meaning familiar to 

lawyers" and the offending party that fails to conduct the proceeding on 

the record really has no excuse for failing to "tell it in a way that puts it 

on the record." State v. Hackett, 122 Wn.2d 165, 174, 857 P.2d 1026 

( 1993 )(defense attorney cannot reset the "speedy trial rule clock" if he 

does not put "on the record" that his client was present in the county). 

Washington courts strictly guard a defendant's constitutional rights to 

assure that proceedings occur outside the public courtroom in only the 

most unusual circumstances. State v. Strode, 167 Wn.2d 222, 226, 217 

p .3d 310 (2009). 

4 

The Court of Appeals rejected the argument that Hulet 

was entitled to be informed of his crime or its consequences. When 

the necessary elements are neither found nor fairly implied in the 

charging document, prejudice is presumed and the conviction is 

reversed. State v. Goodman, 150 Wn.2d 774, 788, 83 P.3d 410 

(2004)(citing State v. McCarty, 140 Wn.2d 420, 425, 998 P.2d 296 

(2000). See also State v. Haberman, 105 Wn.App. 926, 22 P.3d 264 
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(2001)(reversing on due process grounds for trial court failure to 

adequately inform the defendant of the crime). The deferred 

prosecution hearing was destroyed. The Court of Appeals rejected 

the notion that Hulet was even actively misled be the petition for 

deferred prosecution (CP. 106-109) and especially the "order 

granting" the deferred prosecution, which references a "case history 

and assessment" that doesn't exist, and police reports that were not 

"attached." No case history or report of any state-approved treatment 

center appears on the docket or in the clerk's file with the petition; 

and no police reports are attached to the petition. This is error. If a 

deferred prosecution petition alleges an alcohol problem, the 

"arraigning judge" in a deferred prosecution proceeding may continue 

that arraignment for further diagnostic investigation and evaluation, 

pursuant to former RCW 1 0.05.030, after reviewing the "case history 

and written assessment prepared by an approved alcoholism 

treatment program" under former RCW 10.05.020(1). See also RCW 

46.61.513 ( 1998)( criminal history and driving record must be verified 

immediately before the court defers prosecution). 

The errors are magnified by the lack of an electronic 

recording of the hearing. There currently exists no evidence that the 
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"petition" was signed in the presence of the judge. The authenticity of 

Hulet's signature is not authenticated (the jurat is improperly worded 

and violates two of the four requirements ofRCW 9A.72.085 (it was 

not signed under penalty of perjury and it fails to disclose the place 

where it was signed). The judge failed to go over the petition with 

Hulet. The "order granting" the deferred prosecution, which also 

references a "filed" report of a state-approved treatment center that 

does not exist, does not have Hulet's signature on it, as well as the 

mandatory findings identifying each constitutional right Hulet 

waived .. CP. 151-154. 

In addition to the due process violations that a lack of 

strict compliance with RALJ 5.4 will cause, it is notable that one part 

the deferred prosecution "petition" states: 

"I understand that if I proceed to trial and I am found 
guilty, I may be allowed to seek suspension of some or 
all the fines and incarceration if I seek treatment." 
CP.107. (emphasis added) 

After complying with the agreement for four years, and 

appearing at the revocation hearing, demonstrating that he had sought 

and was still seeking treatment, and seeking suspension of the 

incarceration, the trial court ruled that he could not suspend the 

"mandatory" incarceration. Hulet was not advised that there would 
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be any "mandatory jail sentence" on revocation of the deferred 

prosecution. Here, the trial judge "assumed" at the RALJ 5.4 hearing 

that there was a discussion of a "mandatory jail sentence." That is 

absurd, an appellant can't appeal assumptions. 

If such a mandatory sentence existed at the time of the 

deferred prosecution, why does the form state that the entire term of 

incarceration can be waived? Since the petition and order were not 

entered "on the record" in this case, the misinformation is a manifest 

injustice and violates Hulet's right to a "knowing" entry into a 

deferred prosecution, including the procedural and sentencing 

consequences. See Acrey, supra; State v. Cosner, 85 Wn.2d 45, 530 

P.2d 317 (1975)(lack of notice of mandatory weapons enhancement 

in the charging statement or at arraignment is a due process 

violation). State v. Turley, 149 Wn.2d 395, 398-99, 69 P.3d 338 

(2003)(a guilty plea is involuntary if it fails to inform an accused 

person of the direct consequences of conviction). The RALJ 5.4 

hearing judge asked the rhetorical question - "Why would there be 

discussion of work release at a deferred prosecution hearing, when 

there is a mandatory sentence?" This should beg the question back, 

why would the paperwork suggest suspension of all jail time? Here, 
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the error is magnified by the fact that the order granting the deferred 

prosecution does not contain a mandatory finding under RCW 

10.05.020, that "(c) the petitioner has acknowledged and waived the 

right to testify, the right to a speedy [and public] trial, the right to call 

witnesses to testify, the right to present evidence in his or her 

defense, and the right to a jury trial." The Washington Supreme 

Court uses a "plain language" analysis to decide a RCW 10.05 issue 

involving treatment plans. See State v. Velazquez,_ Wn.2d _ 

(en bane, Jan. 17, 2013). Here, the trial court did not comply with the 

requirements of RCW 46.61.513 (Immediately before the court defers 

prosecution ... or orders a sentence for any offense ... the court and 

prosecutor shall verify the defendant's criminal history and driving 

record); ... The order shall include specific findings as to the criminal 

history and driving record.... the driving record shall include all 

information reported to the court by the department of licensing" and 

the court violated the requirements ofRCW 10.05.020(3). 

RCW 10.05.020(3) clearly states: "Before entry of an order 

deferring prosecution, a petitioner shall be advised of his or her rights 

as an accused and execute ... a statement ... " It would render whole 

portions of the statute meaningless if this court feels that RAP 5.4 does 
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not require a record of what the judge "advised" the petitioner in a 

deferred prosecution. The statute requires the existence of such advice 

"and" the executed statement. Notably, the statute further mandates 

that "(4) Before entering an order deferring prosecution, the court shall 

make specific findings that: ... (c) the petitioner has acknowledged and 

waived the right to testify, the right to a speedy trial, the right to call 

witnesses to testify, the right to present evidence in his or her defense, 

and the right to a jury trial; and (d) the petitioner's statements were 

made knowingly and voluntarily. Such findings shall be included in the 

order granting deferred prosecution." Again, it would violate the 

Supreme Court's "plain unambiguous statutory analysis" if there don't 

really need to be any record of any findings "before entering an order" 

and the order itself doesn't really need to contain all the listed findings. 

In other words, the RAP 5.4 motion clearly had merit, and the trial 

judge appeared to concede, when asking rhetorical questions at the 

RAP 5.4 hearing, that it is anybody's guess what actually happened 

when Hulet's deferred prosecution was induced. 

The missing record is a fundamental error of 

constitutional magnitude, precluding the trial and appellate courts 

from claiming that the missing records were immaterial and not 
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substantial, since the trial court never found "on the record" or in the 

written orders of the court, that Aaron Hulet waived his constitutional 

rights to a speedy public trial, his right to call witnesses to testifY, to 

present evidence in his defense, and to a jury/ RAP 5.4 should 

protect a defendant from constitutional deprivations by the municipal 

court of the City of Olympia, and the destruction of the arraignment 

and deferred prosecution clearly merits reversal. 

There is a clear problem here, that will recur again and 

again as courts use the Secretary of State District and Municipal 

Court Records Retention Schedule (RRS), to destroy records after 

three years, when a closer analysis is that trial court proceedings must 

be retained until 30 days after a defendants' appeal rights in a "case" 

have been exhausted or the expiration of the appeal period for the 

case. As the trial court seemingly conceded in this case, the Clerk 

erroneously destroyed the hearing tapes/electronic recordings in 

2009. See 7/27/2011 RP. 

Washington citizens need to receive clear guidance from 

Washington's Appellate Courts that RAP 5.4 is intended to ensure a 

fully-reviewable record. See, for example, State v. Cosner, 85 Wn.2d 

45, 530 P.2d 317 (1975)(lack of notice of mandatory weapons 
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enhancement in the charging statement or at arraignment is a due 

process violation); State v. Turley, 149 Wn.2d 395, 398-99, 69 P.3d 

338 (2003)(plea is involuntary if it fails to inform an accused of the 

direct consequences of conviction). Here, the petition process 

violated RCW 10.05.030 (review of sentencing consequences, and 

criminal history), and the order granting the deferred prosecution 

does not contain a mandatory finding under RCW 10.05.020, that "(c) 

the petitioner has acknowledged and waived the right to testify, the 

right to a speedy [and public] trial, the right to call witnesses to 

testify, the right to present evidence in his or her defense, and the 

right to a jury trial." This missing finding is a fundamental error of 

constitutional magnitude, precluding the trial court from holding a 

subsequent trial without witnesses, defense evidence, and a jury (as 

provided in the constitution). 

RAP 5.4 is the appellant's protection from municipal 

court violations of procedural due process. Such violations of due 

process were recently reiterated and emphasized by the Washington 

Supreme Court in State v. Morales, 173 Wn.2d 560, 269 P.3d 263 

(2012)(reversing due to defective advice of rights at time of 

blood/alcohol testing because "No one could testify to exactly what 



was read to Mr. Morales. So he was not properly advised of the 

warning."). See also Melendez-Diaz v. Massachusetts, 129 S.Ct. 

2627 (2009)(failure to authenticate records violates confrontation 

clause); Commonwealth v. Castillo, 66 Mass. App. Ct. 34, 37 (2006) 

(trial on stipulated facts not constitutionally capable of supporting 

conviction absent colloquy regarding constitutional rights waived). 

It seems a little hypocritical to hold law enforcement officers to 

a standard that requires identification of "exactly what was read to [a 

defendant]" while permitting judicial officers to flagrantly violate 

RCW 1 0.05.020, and to destroy the electronic record at these critical 

stages in the accused defendant's prosecution. This dichotomy 

between the high standards imposed on law enforcement officers and a 

lower standard for judicial officers is a matter of substantial public 

import. It is inescapable, that municipal court destroyed the entire 

arraignment and deferred prosecution, which violates the rule in State 

v. Osman, 168 Wn.2d 632; 229 P.3d 729 (2010)(RALJ 5.4 does not 

permit replacing a lost, material record by reconstructing it from other 

sources; the rule resolves that issue by granting a new trial). 

PART II 

Was the sentencing of Mr. Hulet defective as a result of a prior 
misrepresentation of the sentencing consequences and other defects when 
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securing a deferred prosecution, misuse of a "3rd DUI" and "good time" 
and the court's use of a more stringent standard for determining if Mr. 
Hulet should qualify for the medical exception to confinement (RCW 
46.61.5055)? 

Insufficiency of the evidence may be raised for the first time on 

appeal. City of Seattle v. Slack, 113 Wash.2d 850, 859, 784 P.2d 494 

(1989) ("Due process requires the State to prove its case beyond a 

reasonable doubt; thus, sufficiency of the evidence is a question of 

constitutional magnitude and can be raised initially on appeal.") (citing 

State v. Baez~ 100 Wash.2d 487,488,670 P.2d 646 (1983)). In_Qty_ 

of Seattle v. Winebrenner, 167 Wn.2d 451,219 P.3d 686 (2009), the 

court explained that, for purposes of sentencing, the "prior offense" 

must occur "in time or order" before the offense for which a sentence 

is being imposed. Also, "prior offenses" do not include the offense for 

which the deferred prosecution is being revoked. In the Winebrenner 

case, evidence established that the second defendant, Quezada, had a 

2001 DUI conviction, a 2002 DUI on deferred prosecution for which 

he was being sentenced, and a 2005 conviction for reckless driving that 

caused the revocation of the 2002 DUI deferred prosecution. The 

Supreme Court explained that the trial court properly concluded that 

the sentence for the 2002 DUI involved one "prior offense" (the 2001 

13 
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conviction), for which the trial court sentenced Quezada to 120 days of 

electronic home monitoring in lieu of any jail time. The Court of 

Appeals believed Quezada should have been sentenced on the basis of 

two prior offenses. The Washington Supreme Court analyzed the 

language contained in RCW 46.61.5055, and reversed the Court of 

Appeals, reinstating the trial court's 120-day EHM sentence, because 

the record established that Quezada only had one "prior offense" to the 

2002 DUI. 

The prosecution has the burden of provmg pnor 

convictions by a preponderance of the evidence. State v. Lopez, 147 

Wn.2d 515, 519, 55 P.3d 609 (2002). It is the obligation of the 

prosecution, not the defendant, to assure that the record before the 

sentencing court supports the criminal history determination. State v. 

Mendoza, 165 Wn.2d 913, 920, 205 P.3d 113 (2009). As the court 

recently explained in In Re Adolph, 170 Wn.2d 556, 243 P.3d 540 

(2010), the best method of proving a prior conviction is by the 

production of a certified copy of the judgment, but other "comparable 

documents of record or transcripts of prior proceedings are 

admissible to establish criminal history." No "documents of record" 

were admitted here, and thus Aaron Hulet is entitled to a sentence on 
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the basis of zero "prior" offenses. 

Although the prosecutor mentioned that Aaron Hulet 

had a 2003 "DUI" once at the outset of the sentencing hearing 

( 5/17/2011 Hearing at page 2), the only "document of record" of any 

other offenses was the evidence that Hulet had been charged in 201 0 

for a DUI that occurred in 2010. Throughout the sentencing 

proceeding, the court and prosecutor kept repeating that it was Aaron 

Hulet's third DUI conviction. Use ofthe 2010 conviction to enhance 

Aaron Hulet's sentence on a 2006 offense violates the rule in 

Winebrenner. Moreover, the lack of any evidence of a 2003 

conviction in the clerk's papers and hearing transcripts demonstrates 

that the prosecutor never produced anything to verify that the 2003 

"DUI" resulted in a conviction. Because the City failed to introduce 

any evidence of any "prior offense" that Aaron Hulet's supposedly 

committed, the trial court erred in repeatedly claiming that the 

sentence imposed was based on three DUI convictions. The 

appropriate action on appeal when the prosecutor fails to introduce 

sufficient evidence of prior DUI offenses to support the conviction 

and sentence is to remand for entry of the lesser conviction and 

sentence. State v. Santos, 163 Wn. App. 780; 260 P.3d 982 (2011). 
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RCW 46.61.5055 sets out a penalty schedule for persons 

convicted of certain alcohol related offenses, when the offender has a 

BAC of at least 0.15, based on the number of "prior" deferrals or 

convictions within seven years of the current offense. If no evidence 

of prior convictions is established, the sentence is 2 days to 364 days 

of imprisonment, with a minimum of 2 days unless the "well-being" 

exception applies, in which case the court will impose no less than 30 

days' electronic home monitoring in lieu of imprisonment. With 

evidence of one or two prior convictions, the sentence can increase. 

See RCW 46.61.5055(2)(b)(i)-(ii)). To avoid an insufficiency of the 

evidence reversal, the legislature has laid out a procedure a trial and 

sentencing court are supposed to follow "immediately before" 

deferring prosecution under RCW 10.05.020, and before ordering a 

sentence for violations of RCW 46.61.502. The trial court must 

"verify the defendant's criminal history and driving record" and the 

orders in each proceeding "must include specific findings as to the 

criminal history and driving record" including "all previous 

convictions and orders of deferred prosecution, as reported through 

the judicial information system or otherwise available to the court or 
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prosecutor." RCW 46.61.513. Here, it is indisputable that the trial 

court included no criminal history and driving record in its orders, it 

clearly did not receive that evidence into the record at sentencing. See 

In Re Adolph, 170 Wn.2d 556, 243 P.3d 540 (2010), the best method 

of proving a requisite conviction is by the production of a certified 

copy of the judgment, but other "comparable documents of record or 

transcripts of prior proceedings are admissible to establish criminal 

history. 

As noted above, RCW 46.61.513 was violated at both the 

deferral stage and the sentencing stage. This is not a trivial law, and 

the court should reverse any sentence that proceeds in violation of the 

statute, particularly here, since the record at the deferred prosecution 

stage was destroyed and the City and trial court were confused, at best, 

when the City started discussing criminal history and did not produce 

any evidence of any conviction in 2003. Notably, the 2010 conviction, 

which is the only conviction that was entered into the record to support 

a two-violation sentence, is the one conviction that is not a permissible 

one to include in the calculation at sentencing. City of Seattle v. 

Winebrenner, 167 Wn.2d 451,219 P.3d 686 (2009). 

As noted in the statement of the case previous PART A 
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of this brief, the only record of what defendant was assured at his 

initial arraignment was that he could receive an unspecified fine 

"and/or" a jail sentence. CP. 13. Similarly, the deferred prosecution 

"petition" in this matter assured the Defendant that "all" of the 

incarceration could be suspended. CP. 1 07. Offering suspension of 

"all" jail time, contradicts the trial judge's comment at the RALJ 5.4 

hearing that there was obviously a "mandatory minimum" that can't 

be suspended in whole or part. Absent any record to the contrary 

from the hearing itself, the misinformation in Hulet's "petition" for 

deferred prosecution is a manifest injustice and violates Hulet's right 

to a "knowing" entry into a deferred prosecution, including the 

procedural and sentencing consequences. See Acrey, supra; State v. 

Cosner, 85 Wn.2d 45, 530 P .2d 317 (1975)(lack of notice of 

mandatory weapons enhancement in the charging statement or at 

arraignment is a due process violation). 

PART III 
Did the Court of Appeals violate Aaron Hulet's right to appeal and 
appellate due process? 

The Court of Appeals stated, erroneously, that the Appellant failed to 

make any specific allegation or showing that his due process 

requirements were violated. This court should read the record before 
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the Appellate Court (Superior Court) and the Motion to Modify, and 

the Brief of Petitioner to the Court of Appeals. They repeatedly 

identify due process violations that would normally be easy to brief, 

based upon a report of proceedings. This Appellant had to brief them 

without a report of proceedings, and the Court of Appeals rejected the 

argument that there were due process violations, coupled with the fact 

that Mr. Hulet never knowingly waived his constitutional rights, by 

unfairly suggesting that identifying those due process violations is not 

enough. 

The Court of Appeals rejected the evidence and 

argument that the petition and deferred prosecution paperwork lacks 

the proper authentication or signature of Hulet to ensure that it was 

even signed by Hulet or entered in open court, let alone on the 

record.. Arguments based on due process were clearly before the 

Court of Appeals, and Hulet's right to appeal and due process on 

appeal were violated when the Court of Appeals when the Court of 

Appeals refused to consider them because Hulet said "there is no 

record" instead of saying, "off the record" - here the entire 

arraignment and deferred prosection were, in fact, conducted off the 

record required by due process and RALJ 5.4._ 



CONCLUSION 

This court should grant the Petition and reverse the Court of 
Appeals. 
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Respectfully submitted May 15, 2014. 

Christopher W. Bawn, WSBA #13417 
Attorney for Petitioner 

Proof of Service: I certify that the Brief of Appellant was served on 
the date above, to Paul Wohl, City Prosecutor, City of Olympia, 900 
Plum St SE, Olympia, WA, 98501-1544 via pwohl@ci.olympia.wa.us 

CC: Paul Wahl, City of Olympia 
900 Plum St SE Olympia, WA 98501, pwohl@ci.olympia.wa.us 360 753-
8449 
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FACTS 

On June 12, 2006, Hule~ was charged with DUI by citation in Olympia Municipal Court. 

The docket shows that Hulet was arraigned and entered a plea of not guilty. Hulet then 

petitioned for deferred prosecution under chapter 10.05 RCW, which the municipal court 

granted. The order deferred the prosecution for five years and provided that the deferral may be 

revoked if Hulet committed any alcohol-related violations within that period. 

On August 4, 2010, Hulet was charged with DUI in Thurston County District Court. 

Hulet pleaded guilty, and the district ·court entered a judgment and sentence.1 

As a result of the new DUI conviction, the City of Olympia filed a motion in municipal 

court to revoke the deferred prosecution of the 2006 DUI charge. The municipat ·court reviewed 

the docket for the Thurston County matter and was satisfied that Hulet had been convicted of 

DUI in 2010. Based on that 2010 Thurston County conviction, the municipal court found that 

Hulet had violated his deferred- prosecution conditions for the 2006 DUI charge and revoked the 

deferred prosecution order. The municipal court then reviewed the police report for the 2006 

DUI charge and concluded that the driving pattern, allegations, and breath test results constitut~d 

a_ sufficient factual basis for the 2006 DUI charge. Accordingly, the municipal court entered a 

finding of guilty on the 2006 DUI charge. 

1 The Thurston County District Court made a finding that· Hulet qualified for the medical 
exemption (discussed below) and reduced the amount of mandatory nlinimum jail time. 
Thurston County appealed the district court's finding and that appeal was pending at the time of 
Hulet's revocation hearing. However, because the fact of an appeal does not invalidate Hulet's 
conviction, the municipal court revoked Hulet's deferred prosecution. 

2 
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The municipal court imposed the mandatory minimum sentence for a second offense with 

a breath test above 0.15, which required 45 days in custody and 90 days on Electronic Home 

Monitoring (EHM).2 See RCW 46.61.5055(2)(b)(i). Hulet requested the municipal court 

convert the 45 days' imprisonment to additio:qal EHM under an exception alloWing suspension 

of the mandatory minimum · if the court makes findings that incarceration would pose a 

substantial risk to the offender's physical or mental well-being. See RCW 46.61.5055(2)(b)(i). 

Hulet submitted an affidavit from his physician to support his claim that serving jail time 

would pose a substantial risk to his physical or mental well-being. Hulet's physician discussed, 

in detail, the stressors that caused Hulet's relapse on alcohol and resulted in the most recent DUI. 

According to Hulet's physician, Hulet suffers from chronic degeneration of lumbar disc. 

Although Hulet's physician· made several arguments why he believed "leniency" was 

appropriate, only one was related to Hulet's medical condition: 

A harsh sentence/jail time could jeopardize all he has worked for by causing 
humiliation and impairment of his reputation in his work . place; would likely 
result in aggravation of his lumbar disability from sleeping on a poor quality 

. _ bed/cot; could giv~. }:).is ___ dysfun~ijonal impaired w_ife_ !eg~_ grolll!dS f()t: se~king .. 
custody of her daughter (which I attest would be a tragedy for him and his 
daughter) and may cause further emotional despair resulting in decompensation of 
his anxiety/depression condition. 

Clerk's Papers (CP) at 35-36. 

The municipal court found Hulet's physician to be credible. However, while the 

·municipal court had "a lot of respect" for Hulet's physician, it could not find that the medical 

2 The municipal court structured the sentence· as 365 days' imprisonment with 230 days 
suspended with 45 of those days in served in custody and 90 days on EHM, with credit for one 
day served in custody. 

3 
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exemption applied to Hulet based on the documentation provided to the court. CP at 480. The 

municipal court also denied Hulet's request for work release. Hulet moved for reconsideration 

of the municipal court's sentence regarding work release, which was also denied. 

Hulet then filed a notice of appeal to the superior court of all decisions in. the municipal 

court case. When Hulet attempted to designate the· municipal court record for appeal purposes, 

he discovered that the municipal court did not have the audio recordings of the 2006 arraignment 

and deferred prosecution hearings. Hulet filed a RALJ 5.43 motion for a new trial based on the 

loss of a significant or material portion of the record. The municipal court denied Hulet's RALJ 

5.4 motion. Hulet appealed to the superior court. 

On appeal to the superior court, Hulet argued (1) the arraignment proceeding was 

procedurally and factually deficient, (2) the order granting the deferred prosecution was invalid, 

(3) the revocation was based on insufficient evidence, (4) Hulet's sentence was improper, (5) he 

received ineffective assistance of counsel, and ( 6) the municipal court erred by denying his 

RALJ 5.4 motion. Specifically, Hulet argued that the deferred prosecution was defective 

because the trial court failed to make a finding that Hulet was advised of his rights, and 

3 RALJ 5.4 provides: 
In the event of loss or damage of the electronic record, or any significant 

or material portion thereof, the appellant, upon motion to the superior court, shall 
be entitled to a new trial, but only if the loss or damage of the record is not 
attributable to the appellant's malfeasance. In lieu of a new trial, the parties may 
stipulate to a nonelectronic record as provided in rule 6.1 (b). The court of limited 
jurisdiction shall have the authority· to determine whether or not significant or 
material portions of the electronic record have been lost or damaged, subject to 
review by the superior court upon motion. 

4 
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Hulet did not enter the petition knowingly and voluntarily because he was misinformed about the 

sentencing consequences of violating the deferred prosecution. Hulet also challenged his 

sentence, arguing that the City failed to prove his prior conviction for DUI in 2003, the 

municipal court erred by finding the medical exemption did not apply, and the municipal court 

imposed an improper sentence based on Hulet's "third DUI" in Thurston County. CP at 515. 

The superior court affirmed the trial court. Hulet sought discretionary review in this 

court, and a commissioner of this court denied review. On a motion to modify the 

commissioner's ruling, we granted Hulet's motion to modify in part, limiting our review to two 

specific issues: "(1) the denial of [Hulet's] RALJ 5.4 motion for a new trial, and (2) his 

sentencing." Order Granting Motion to Modify in Part, (July 3, 2012), Spindle. 

ANALYSIS 

A. HULET'S RALJ 5.4 MOTION 

Under RALJ 5.4, an appellant is entitled to a new trial if a significant or material portion 

of the record is lost or damaged. This requires the municipal court to actually make three 

- . -·--· 

separate determinations: (1) the content of the record that was lost or damaged, (2) whether the 

record was lost or damaged, and (3) whether the lost or damaged record was significant or 

material. State v. Osman, 168Wn.2d 632, 638-39,229 P.3d 729 (2010). 

On appeal of the trial court's order on a RALJ 5.4 motion, an appellate court reviews the 

municipal court's factual determinations (i.e., the content of the record and whether the record 

was lost or damaged) for sufficiency of the evidence. Osman, 168 Wn.2d 639. However, we 
' . 

review the determination of whether the records are significant or material de novo. Osman, 168 

5 
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Wn.2d at 639. For the lost or damaged record to be significant or material, the missing record 

must be "importan~ to or warrants consideration in an appeal." 4 Osman, 168 Wn.2d at 645. · 

1. Arraignment 

Hulet argues that the missing audio recording of his arraignment is significant or material 

to the appeal of the validity of his arraignment. He argues that without the record, there is no 

evidence that the municipal court properly arraigned hiiil or provided him with any citation that 

informed him of any. of the charges as required under CrRU 4.1. We disagree. 

Any irregularity at Hulet's arraigmncnt hearing can be waived by his attorney's entering 

a notice of appearance and plea of not guilty after the arraigmncnt hearing. See former CrRLJ 

4.1(e)(l), (3) (2006) (appearance by defendant's lawyer "constitutes a waiver of any defect in the 

complaint or the citation and notice except for failure to charge a crime ... and except for any 

4 We note that, from the record before this court, both the mwrlcipal court and the superior court 
misunderstood the appropriate way to address a RAU 5.4 motion. Rather than making the 
required findings of fact aud conclusions oflaw required by RAU 5.4 and Osman, the municipal 

. ___ court appeared to_ bell.~. that th~ _lost or ~cd ~rds w~. _not _signifi~t or.~ __ 
because the appropriate procedure for requesting a new trial is through CrRLJ 7.5 (motion for a 
new trial) or CrRU 7.8 (relief from final judgment). The municipal court is incorrect. RAU 5.4 
is a unique rule that grants an appellant a new trial based solely on the loss or damage of 
significant or material records, without challenging the underlying judgment. Further, the 
superior court apparently reached its determiuation 'that the lost or damaged records were 
immaterial because Hulet's claims failed on the merits. In Osman, our Supreme Court was clear 
that whether a lost or damaged record is significant or material does not warrant consideration of 
the merits of the appellate issue. 168 Wn.2d at 645 (''The issue is whether the missing record is 
important to or warrants consideration in an appeal; a party -need not show at this stage that the 
appeal will prevail, nor is that issue yet ripe for the court to decide. j. 

However, the municipal court's and superior court's misunderstanding of the application 
is immaterial for us to decide this matter. It is undisputed that the records are lost or damaged, 
and that lost or damaged records contain the hearings for Hulet's arrai~cnt and the entry of 
Hulet's deferred prosecution. Be~use our review of whether the lost or damaged records are 
significant or material is de novo, we can determine whether the records are significant or 
material to Hulet's appeal. 

6 
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other defect that is specifically stated in writing or on the record at the time the appearance is 

entered"). The notice of appearance is in the record before this court and clearly was entered 

after Hulet's arraignment. Further, Hulet has not made any allegations that records related to his 

attorney's notice of appearance are lost or damaged. Therefore, the missing arrai~ent ~g 

record is not substantial or material to Hulet's appeal. 

2. Order Granting Deferred Prosecution 

Hulet has raised two specific challenges to his deferred prosecution. First, he argues that 

the order entering the deferred prosecution was defective because the municipal court failed to 

make a finding that Hulet was advised of his rights as required by the statute authorizing deferred 

prosecutions. RCW 10.05.020(4). Second, Hulet argues that he did not enter the petition 

knowingly and voluntarily because he was improperly informed of the sentencin'g consequences 

if the deferred prosecution was revoked. The question before this court is not whether the issues 

raised by Hulet have merit or require reversal. Osman, 168 Wn.2d at 645. Rather, the issue is 

whether the lost or damaged records are significant or materi.al to resolving Hulet's appeal if it 

were to be considered on the merits. We conclude that they are not. 

First, Hulet argues that the order entering the deferred prosecution is invalid because the 

municipal court never made a finding that Hulet was advised of his rights. Deferred prosecutions 

arc specifically created and authorized by statute. Ch. 10.05 RCW; Abad v. Cozza, 128 Wn.2d 

575, 580, 911 P.2d 376 (1996). RCW 10.05.020(4) sets out the requirements for a deferred 

prosecution order: 

Before entering an order deferring prosecution, the court sball make 
specific findings that: (a) The petitioner bas stipulated to the admissibility and 
sufficiency of the facts as contained in the written police report; (b) the petitioner 

7 
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has acknowledged the admissibility of the stipulated facts in any criminal hearing 
on the underlying offense or ofl"cnses held subsequent to revocation of the order 
granting deferred prosecution; (c) the petitioner has acknowledged and waived the 
right to testify, the right to a speedy trial, the right to call witnesses to testify, the 
right to present evidence in his or ·her defense, and the right to a jury trial; and (d) 
the petitioner's statements were made knowingly and voluntarily. Such findings 
shall be Included in the order granting defe"ed prosecution. 

RCW 10.05.020(4) explicitly requires that the trial court make a finding that the petitioner for a 

deferred prosecution was advised of his rights and to include this finding in the order of deferred 

prosecution. 

We can determine whether the trial court has fulfilled this statutory requirement based 

exclusively on the face of the order granting deferred prosecution. Here, the order granting 

deferred prosecution is in the record. On its face, the order granting deferred prosecution ·fails to 

include a finding that "the petitioner bas acknowledged and waived the right to testify, the right 

to a speedy trial, the right to call witnesses to testify, the right to present evidence in his or her 

defense, and the right to a jury trial." Therefore, the lost or damaged portions of the record are 

not significant or material to resolving Hulet's appeal if it were to be considered on the merits.5 

Second, Hulet argues that he did not enter the petition knowingly or voluntarily because 

he was misinformed about the sentencing consequences of entering a deferred prosecution. 

RCW 10.05.020(4) requires that the trial court make a finding that the petitioner's statements 

were knowing and voluntary, including the waiver of constitutional rights. A waiver. of 

constitutional rights is not made knowingly if the defendant is unaware or misinformed of the· 

5 We do not decide whether the lost or damaged records would be significant or material to 
Hulet's appeal had the order entering deferred prosecution contained the statutorily required 
findings and Hulet challenged the sufficiency of the evidence supporting those findings. Those 
facts are not before us. 
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direct consequences ofthe waiver. See In re Pers. Restraint of Isadore, 151 Wn.2d 294,298, 88 

P.3d 390 (2004) (holding guilty plea is not entered knowingly if it is based on misinformation of 

sentencing consequences). Hulet points to a specific section of his petition for deferred 

prosecution which states: 

I understand that if I proceed to trial and I am found guilty, I may be allowed to 
seek suspension of some or all of the fines and incarceration if I seek treatment. I 
understand that I may seek treatment from a public or private agency at any time, 
whether or not I have been found guilty or placed on deferred prosecution. 

CP at 108. According to Hulet, this is a misstatement of the law because the municipal court 

may not suspend mandatory minimum jail ~e based on the defendant seeking treatment. 

The lost or damaged record is not significant or material to this issue. Whether a 

·statement is an accurate statement of the law is a question that we review de novo. See State v. 

Beck/in, 163 Wn.2d 519, 525, 182 P.3d 944 (2008) (reviewing whether jury instructions are 

accurate statements of the law de novo). The language which Hulet alleges was a misstatement 

of the law is in his own petition for deferred prosecution and is in the record on appeal. Thus, 

_ .. ___ _ _ _ . __ . the record wo.uld allow us to determine whethe:t.the statement in Hulet's petition, .is misleading or_ 

an inaccurate statement of the law regarding sentencing consequences. Accordingly, the lost or 

damaged records are not significant or material to Hulet's appeal. 

In addition to the specific assertions addressed above, Hulet also appears to claim that the 

trial court should have granted his RALJ 5.4 motion based on a bald assertion that the minimum 

due process principles identified in Abad were violated. Hulet is correct in his assertion that 

Abad requires the defendant's waiver of rights in a deferred prosecution to be "affirmative, 

voluntary, knowing, intelligent and on the record." 128 Wn.2d at 583. To the extent that Hulet 

9 



. No. 43059-2-11 

argues that his due process requirements are vested in RALJ 5.4, he is incorr~ct. Abad requires 

that the waiver. occur on the record; it does not create a due process right guaranteeing a new trial 

in any case where that record is lost or damaged. Absent a legitimate argument that the due 

process requirements were not met in a particular case, Abad does not mandate granting a RALJ 

5.4 motion. 

Hulet has failed to make any specific allegation or showing that his due process 

requirements were violated here. Under RALJ 5.4, an allegation that the content of the lost or 

damaged record is unknown is insufficient to demonstrate that the missing record is significant 

or material. To hold otherwise would render the significant or material language in RALJ 5.4 

superfluous, reducing RALJ 5.4 to a per se rule providing defendants with a new trial anytime a 

record is lost or damaged. 

Moreover, Osman's requirement that the trial court make fmdings of fact regarding the 

content of the lost or damaged record would likewise be rendered meaningless .. Here, outside of 

the specific allegations raised by Hulet and addressed above, Hulet has never alleged that the 
. -- . .. .. - . -

entry of the deferred prosecution order occurred off the record nor has he identified how the 

hearing failed to comply with due process requirements. Without such an allegation and 

subsequent finding there is no issue for us to review. 6 Because Hulet made no other specific 

allegations and did not request a finding regarding the municipal court's failure to comply with 

6 We also note that, had Hulet made such an allegation, it would be appropriate to remand for the 
municipal court to make the relevant fmdings of fact regarding the content of the record. 
However, because Hulet failed to make such an allegation, remand is unnecessary, and for the 
reasons explained in footnote 4, the municipal court's failure to make appropriate findings of fact 
does not require reversal or remand. 

. 10 
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the due process requirements, any decision we would make regarding the significance and 

materiality of the missing record would be based on speculation. We will not base a decision on 

hypothetical or speculative facts. See Walker v. Munro, 124 Wn.2d 402, 414, 879 P.2d 920 

(1994) (opinions based on hypothetical or speculative facts are purely advisory and we do not 

issue advisory opinions). Accordingly, any argument purportedly based on the due process 

requirements of A bad is not properly before us. 

B. SENTENCING 

Hulet argues that his sentence must be reversed because the City failed to prove the 

existence of a 2003 DUI, the municipal court relied on the 2010 DUI conviction even though it 

was not a prior offense, the municipal court abused its discretion in denying his medical 

exception that would have relieved.him from the mandatory minimum amount of imprisonment, 

and the municipal court abused its discretion by considering the availability of"good time."7 Br. 

of Appellant at 38, 41. We disagree. 

1. 2003 DUI Conviction 

Hulet argues that the municipal court erred by sentencing him based on a prior 2003 DUI 

conviction that the City failed to prove. We disagree. 

Absent an affirmative acknowledgement by the defendant of .facts and information 

introduced for the purposes of sentencing, the City must establish the criminal history by a 

7 Apparently, Hulet's sentence is stayed pending this appeal. The record does not contain an 
order staying the execution of his sentence, but the superior court indicated in its oral ruling that 
it would be willing to grant a stay pending appellate review, and it appears that the superior court 
signed the order at the end of the proceeding. Neither Hulet nor the City discusses the stay of 
sentence, so we proceed under the assumption that Hulet has not already served his sentence and 
that this court may still grant Hulet effective relief for any alleged sentencing errors. 

··~----11 ___ _ 
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preponderance ofthe evidence. State v. Mendoza, 165 Wn.2d 913, 928-29, 205 P.3d 113 (2009). 

A prosecutor's summary, without more, is insufficient to satisfy due process. State v. Hunley, 

175 ·wn.2d 901, 915,287 P.3d 584 (2012). Furthermore, a defendant's mere failure to object to 

such a statement is not sufficient to support a finding that the defendant has prior conviction. 

Hunley, 175 Wn.2d at 913-14; Mendoza, 165 Wn.2d at 928-29. 

Here, Hulet provided the municipal court with a letter in support of his sentencing 

memorandum. Hulet began his statement by writing: "My first two DUI' s I was a young adult 

With no responsibility and no fear ofloss (I had nothing to lose)." CP at 46. In this statement, 

Hulet affirmatively acknowledged that he had a prior DUI conviction . Therefore, the City was 

not required to provide certified documentation proving the existence of the Hulet's prior 

conviction. 

2. 2010 DUI Conviction 

Hulet argues that the municipal court erred by sentencing him based on his recent 2010 

DUI conviction because that offense was not a "prior offense" for purposes of sentencing him on 

. --- ·--· ----- --- ·- --- ----- - --- . -- -------------------------- ·--- -- - -·- .. ---------- ···-···· - ----- ---·- --· 

the earlier" deferred 2006 DUI. Br. of Appellant at 33-34. Hulet is correct that "[o]ffenses that 

occur after the current offense must not be considered 'prior offenses' for purposes of sentencing 

for DUI." City of Seattle v. Winebrenner, 167 Wn.2d 451, 462, 219 P.3d 686 (2009). The 

municipal court, however, did not sentence Hulet based on his 2010 conviction. 

Although the municipal court referred. to the fact that Hulet had three DUI convictions, 

the court considered only the 2003 DUI conviction as a prior offense in sentencing Hulet on the 

2006 DUI charge. The court sentenced Hulet to 45 days in jail and 90 days EHM consistent with 

RCW 46.61.5055(2)(b )(i), which provides that a person convicted of a second DUI within seven 

12 
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years whose alcohol concentration was at least 0.15 shall be punished by imprisonment for not 

less than 45 days nor more than 364 days and 90 days of EHM. On the other hand, a person 

convicted of a third or fotuth DUI within seven years whose alcohol concentration was at least 

0.15 shall be punished by imprisonment for not less than 120 days nor more than 364 days and 

150 days of EHM. RCW 46.61.5055(3)(b)(i). It is clear that the municipal court sentenced 

Hulet based on only one prior offense, the 2003 DUI conviction. 8 

3. Medical Exemption 

Hulet argues that the municipal court abused its discretion by using the wrong standards 

in rejecting his request not to serve jail th_ne due to physical and mental health issues. First, 

Hulet argues that the municipal court applied the wrong l_egal standard to determine whether 

Hulet's sentence could be suspended under the medical exemption in RCW 46.61.5055.9 

8 Hulet also argues that this court should reverse his sentence because the municipal court 
violated RCW 46.61.513, which. requires that immediately before the court defers prosecution 
under RCW 10.05.020, dismisses a charge, er orders a sentence for DUI, the court shall verify 

_the defendant's criminal history anddriving record. Even if the court violated the statute, Hulet 
cites no authority for the proposition that such a violation should result in his sentence being 
vacated. Assuming the court violated RCW 46.61.513, there is no prejudice warranting a 
vacation of his sentence because Hulet had an opportunity to fully litigate his criminal history at 
his sentencing hearing. 

9 RCW 46.61.5055(2)(b) provides that the sentence for a person with one prior offense, and a 
blood alcohol concentration of at least 0.15, the person should be sentenced to: 

(i) By imprisonment for not less than forty-five days nor more than three hundred 
sixty-four days and ninety days of electronic home monitoring. In lieu of the 
mandatory minimum term of ninety days electronic home monitoring, the court 
may order at least an additional four days in jail. ... Forty-five days of 
imprisonment and ninety days of electronic home monitoring may not be 
suspended or deferred unless the court finds that the imposition of this mandatory 
minimum sentence would impose a substantial risk to the offender's physical or 
mental well-being. Whenever the mandatory minimum sentence is suspended or 

13 



No. 43059-2-II 

Second, Hulet argues that the municipal court abused its discretion by considering the medical 

exemption in RCW 46.61.5055 as an all or nothing proposition. Third, Hulet argues that the trial 

court disregarded the merits and refused to suspend his sentence because he was a three time 

offender. 

Based on the evidence presented at sentencing, the record does not support applying the 

medical exemption in RCW 46.61.5055 to Hulet's case. Therefore, the trial court did not err by 

refusing to suspend the mandatory minimum jail time. 

Whether the medical exemption in RCW 46.61.5055 applies is a mixed question of fact 

and law. We review the municipal court's findings of fact to determine if they are supported by 

substantial evidence. State v. Hill, 123 Wn.2d 641, 644, 870 P.2d 313 (1994). We will not 

disturb the municipal court's credibility determinations on appeal. State v. Camarillo, 115 

' . 
Wn.2d 60, 71, 794 P.2d 850 (1990). We review the application of a statute to a specific set of 

facts de novo. State v. Dupuis, 168 Wn. App. 672, 674, 278 P .3d 683, review denied, 175 Wn.2d 

1024 (2012). 

To determine whether the medical exemption in RCW 46.6!'.5055 applies, the trial court 

would need to make factual findings regarding the defendant's medical conditions and the 

consequences of serving jail time. We recognize that the municipal court did not explicitly make 

such factual fmdings. However, the trial court did expressly find that Hulet's doctor was 
. . 

deferred, the court shall state in writing the reason for granting the suspension or 
deferral and the facts upon which the suspension or deferral is based. 

14 



No. 43059-2-11 

credible. Given the trial court's credibility determination, the factual assertions in the doctor's 

affidavit can be taken as the factual basis for the trial court's conclusions. Therefore, the 

affidavit from Hulet's physician provides a sufficient factual basis to determine whether the trial 

court erred in applying the medical exemption in RCW 46.61.5055 to Hulet's case. 

Hulet's physician's affidavit, as it relates to Hulet's medical condition, establishes that 

Hulet has chronic degeneration of lumbar discs, anxiety and depression. Based on the affidavit, 

the consequences of serving jail time "would likely result in aggravation of his lumbar disability 

from sleeping on a poor quality bed/cot" and, through the risk of losing custody of his daughter, 

"may cause further emotional despair resulting in decompensation of his anxiety/depression 

condition." CP at 35-36. As applied to these facts, the municipal court did not err by concluding 

that the medical exemption did not apply in Hulet's case. 

First, the likely "aggravation" of Hulet's lumbar disability does not establish a 

''substantial risk" to Hulet's physical well-being. The aggravation that Hulet would likely suffer 

could be as minor as a minor increase in pain that could be treated through the jail medical staff . 

... - . -· -· -· . - . -···- - ·-- ·-· - .. -·--·- --- .. -· -· -· ··-· -· --
Hulet failed to produce any evidence proving otherwise. Th,erefore, the municipal court did not 

err by concluding that_ Hulet's chronic degeneration of lumbar discs did not warrant suspending 

jail time_ under the medicaJ exemption in RCW 46.61.5055. 

Second, the effect of serving jail time on Hulet's mental well-being is a secondary, not 

direct consequence of serving jail time. Any "emotional despair resulting in decompensation of 

his anxiety/depression condition" would be caused by the risk of losing custody of his daughter 

to his daughter's mother. The effect of jail time on a defendant's custody of his child is a risk 

always associated with being required to serve a jail sentence. Nothing in RCW 46.61.5055 
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provides an exemption to the mandatory minimum sentences for DUI based on the potential 

effect of a defendant's custody of his child. Therefore, the municipal court did not err in 

concluding that Hulet's anxiety and depression did not warrant suspending jail time under the 

~edical exemption in RCW 46.61.5055. 

Hulet also argues that the municipal court did not apply the correct statutory language. 

To suspend or defer the jail time, the municipal court had to "find[ ] that the imposition of this 

mandatory minimum sentence would impose a substantial risk to the offender's physical or 

mental well-being." RCW 46.61.5055(2)(b)(i). At the sentencing hearing, the municipal court 

stated, "I have to find in order to allow Mr. Hulet to serve jail time elsewhere other than in the 

jail is that substantial harm would .come to Mr. Hulet for serving jail time .... I do not find that 

substantial harm will come to Mr. Hulet from serving jail time .... " CP at 480. Hulet argues 

that the court's statement is a misstatement of the law, whichrequires only a finding of risk not 

actual harm. 

There is a difference between substantial risk and certainty of harm, but any prediction. of 

- -- --- - - . .. --- - - --
future harm is necessarily an assessment of risk. Although the municipal court stated the 

standard differently, the difference betWeen finding that· incarceration "would impose a 

substantial risk to the offender's ... well-being," and that incarceration would cause substantial 

harm is insignificant. Br. of Appellant at 39. There is no indication that the municipal court was 

operating under the misunderstanding that it could grant the medical exception only if it could 

predict future harm with certainty. 

Hulet further argues that the municipal court erred in refusing to convert part of his 

sentence to EHM under the medical exception based on an incorrect belief that a partial 
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suspension of the sentence for medical reasons was not permissible. Referring to the earlier 

proceeding in which Hulet was sentenced for his 2010 DUI, the municipal court stated, "I 

understand that Thurston County District Court fashioned something indicating that seven days 

was appropriate and the balance was not, I don't believe I can do it that way. So, I do not find 

that that is valid." CP at 480. Hulet argues that the municipal court incorrectly assumed that a 

partial conversion or suspension of the sentence (as ordered by Thurston County) was not 

allowed, and that it operated only as an all or nothing exception. 

However, it does not appear that the municipal court sentenced Hulet based on the 

incorrect all or nothing approach. Instead, the municipal court's explanation was merely an 

expression of its disagreement with the Thurston County District Court's decision that the 

medical exception was satisfied by the evidence provided by Hulet. The municipal court twice 

stated that the documentation provided by Hulet did not satisfy the medical exception. If the 

municipal court ruled that the exception was not met (the mandatory minimum sentence did not 

create a substantial risk of physical or medical harm), no amount of the mandatory minimum 

·-

sentence could be suspended. 

Finally, Hulet contends that the municipal court rejected the medical exemption not on 

the merits but because Hulet was a three-time DUI offender. The record does not support 

Hulet's contention. Hulet takes the court's statement that "I can't have somebody with a third 

DUI and with serving no jail time" out of context. Br. of Appellant at 42; see CP at 483. The 

court made the statement after the sentencing was completed. The court properly sentenced 

Hulet based on only one prior DUI notwithstanding the court's reference to Hulet having three 

DUis. 
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4. Consideration of Good Time 

Hulet next argues that the municipal court abused its discretion by "impos[ing] what the 

court considers the 'most likely' sentence based on the availability of 'good time."' Br. of 

· Appellant at 41. We agree that asentencing cotm may not calculate good time credit in setting 

th~ length of the sentence; good time plays no role until confinement begins and credits are 

earned, and there is no guaranty credits will be earned. State v. Fisher, 108 Wn.2d 419, 429 n.6, 

739 P.2d 683 (19~7) (holdirig that it was improper for the court to impose an exceptional 

sentence because credit for good behavior would make the length of the sentence inadequate for 

the offenses committed). 

However, we disagree with Hulet that the municipal court considered good time in setting 

his sentence. After the municipal court announced the sentence, ·Hulet inquired whether there 

was any possibility for work release. In response, the municipal court refused to allow work 

release and reiterated that Hulet must serve the remaining 44 days of his sentence in custody 

followed by 90 days on EHM. The court then remarked that ifHulet behaves himself in jail, "he 

-·- - --- --------·- -- -. ------------------------------- ------------- - ---- --- --
will get [one-third] off of that for good time, but that is between him and the jail, so most likely, 

it will be 30 days, rather than 44." CP at 481. 

A court abuses its discretion when it relies on good time to set the sentence. The 

municipal court did not do that here. We hold that the municipal court's mere reference to good 

time and the possibility that Hulet may serve less time than ordered was not improper. 

Accordingly, Hulet's argument fails. 

We granted discretionary review of Hulet's appeal on two specific, limited issues: his 

RALJ 5.4 motion and his sentencing. Because the lost or damaged records are not significant or 

h·----
18 



No. 43059-2-ll 

material to his appeal, Hulet was not entitled to a new trial under RALJ 5.4. Further, the 

municipal court did not err in imposing Hulet's sentence. 

We affirm. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in. accordance with RCW 

2.06.040, it is so ordered. 

~-:r· 
Lee, J. 

We concur: 
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